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1. Pursuantto theprovisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed enclosure(1) with this Board requesting,in effect, thathis navalrecordbecorrectedto
show thathe wasretired by reasonof physicaldisability, vicedischargedwith entitlementto
disability severancepay.

2 TheBoard, consistingof Mses J~.L’andlE.1JLJiand=JJI1T~I11itreviewed
Petitioner’sallegationsof error andinjusticeon 21 January2000and,pursuantto its
regulations,recommendedthe correctiveactionspecifiedbelow. Documentarymaterial
consideredby the Boardconsistedof theenclosures,navalrecords,andapplicablestatutes,
regulationsandpolicies.

3. The I~oard,havingreviewedall the factsofrecordpertainingto Petitioner’sallegationsof
error and injusticefinds asfollows:

a. Beforeapplyingto this Board,Petitionerexhaustedall administrativeremedies
availableunderexisting law andregulationswithin theDepartmentof theNavy.

b. Enclosure(1) wasfiled in a timely manner.

c. Petitioner,a chaplain,wasevaluatedby medicalboardson 22 June1995and 22
February1996, andplacedon limited duty. On 22 January1997, amedicalboardgavehim a
diagnosisof status/postattemptedanteriorposteriorfusion, L-4 to S-i, andrecommended
reviewby thePhysicalEvaluationBoard (PEB). Themedicalboardreportindicatesthathe
wasableto walk aboutone-quartermile without having to stop, andthat he had painwith



rising from a chair, sitting in a chair,andgettingout of bed.Hewastaking severalanalgesic
medicationsaswell asan anti-depressant.Reportedly,heworkedhalf-daysin a chaplain’s
office. Therangeof motion in hisbackwasdescribedas“...flexible to the thigh, hehasno
extension,andhehasside-to-sidemotion of 3-5 degreesat most.” An addendumto the
report,dated16 May 1997, addeddiagnosesof majordepressionin partial remission,and
restlessleg syndrome. Theaddendumindicateshis mood had beenlower thannormalfor
aboutone andone-halfyears,with lossof interests,weightgain,increasedsentimentalityand
tearfulness,slowedthoughts,decreasedirritability, andthoughtsof deathand suicide,but no
suicideplanor action. He hadbeenprescribedZoloft, nortriptyline, Depakote,andlithium
carbonatefor his psychiatriccondition. His depressionhad not beenbroughtinto full
remission,but significantgainshadbeenmadetowardrelieving it. Hecontinuedto havesleep
difficulties andmotivationandinterestsbelow whatwerenormalfor him. On 28 August
1997, the RecordReviewPanelof the PEB madepreliminaryfindings that hewasunfit for
duty becauseof thebackconditionanddepression.Theformercondition wasratedat 10%
underDepartn-ientof VeteransAffairs (VA) code5299-5292,for slight limitation of motion of
the lumbarspine,andthelatterat 10% underVA code9434, for majordepressivedisorder.
Petitionerinitially rejectedthosefindingsanddemandeda formal hearing;however,he
withdrew his requeston 2 October1997, andacceptedthefindings of thePEB. Hewas
dischargedwith entitlementto disability severancepayon 4 February1998.

d. On 9 September1998, theVA ratedhis backconditionat 40%, undercode5289, for
ankylosisof thelumbarspine. His depressionwas ratedat 30%,basedon theresultsof an
examinationconductedon 7 August 1998. In addition, hewasawardeda 10% rating for
tinnitus, and0% ratingsfor severalotherconditions.

e. In correspondenceattachedasenclosure(2), the Board wasadvisedby theDirector,
NavalCouncilof PersonnelBoards(NCPB), in effect, that therewasno basisfor granting
Petitioner’srequest.HenotedthatPetitioner’sdepressivedisorderwasan improving
conditioncompatiblewith the “expectationof adequatejob adjustmentpotentialin a relatively
sedentarysetting.” With regardto thebackcondition, theDirectornotedthattherewasan
improvementin therangeof motion in Petitioner’sspine following discharge.Hehad5
degreesof extensionin contrastto the “no extension”notedby his 22 January1997 medical
board,aswell as3-5degreesof side-to-sidemotion,and flexion to 45 degrees.(Note:
Normalrangeof motion in thelumbarspineis consideredto be 35 degreesextension,40
degreesside-to-side,and95 degreesof flexion.)

f. Disability ratingguidancein SECNAVINST 1850.4D,enclosure(9),
provides, in effect, that a ratingis given for ankylosisof a spinal segmentonly whentherange
of motion of thewholesegmentis absentor negligible. If somedegreeof useful motion
remains,theratingwill be for limitation of motion. Severe,moderateandslight limitation of
motion of the lumbarspineareratedat 40, 20and 10%, respectively. Guidancefor rating
mentaldisordersis to the effect that a30 percentratingwill be assignedwhenthereis
occupationaland social impairmentwith occasionaldecreasein work efficiencyand
intermittentperiodsof inability to performoccupationaltasks,althoughgenerallyfunctioning
satisfactorily,with routinebehavior,self-care,and normalconversation,dueto such
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symptomsasdepressedmood,anxiety, suspiciousness,panicattacksweeklyor lessoften,
chronicsleepimpairment,andmild memoryloss. The 10 percentrating is applicablein those
caseswherethe occupationaland socialimpairmentis due to mild or transientsymptoms
which decreaseworkefficiencyandability to performoccupationaltasksonly duringperiods
of significantstress,or wherethesymptomsarecontrolledby continuousmedication. Thereis
no requirementthatall of theforegoingcharacteristicsbepresentto warranta given rating.

CONCLUSION:

Uponreviewandconsiderationof all theevidenceof record,andnotwithstandingthe
commentscontainedin enclosure(2), theBoardconcludesthat Petitionershouldhavebeen
retiredby reasonof physicaldisability. In this regard,it concludesthatalthoughPetitionerdid
not meetthecriteriafor a40% rating for ankylosisof thelumbarspine,astherewasresidual
motion in thelumbarspine, the limitation of motionin that spinalsegmentwasat least
moderatein degree,andthereforeratableat 20% underVA code5292. With regardto the
depression,theBoardconcludedthatalthoughPetitionerdid not meetall of thecriteriafor a
30% rating, his conditionwasmoreseverethanreflectedby thecriteriafor a 10%rating. His
symptomswerenot transient,andwere morethan mild, and notcontrolledby continuous
medication. In addition, hisdecreasein workefficiencyand ability to performthedutiesof
his office werenot transient,and weresevereenoughto warranthis separationfrom active
duty. Accordingly, theBoardconcludesthat it would be in the interestof justiceto resolve
doubtin his favor andassigna 30% rating for majordepression.

In view of theforegoing,theBoard finds theexistenceof an injusticewarrantingthefollowing
correctiveaction.

RECOMMENDATION:

a. ThatPetitioner’snaval recordbecorrectedto show thathewasnot discharged
from the Navyon4 February1998.

b. That his recordbe furthercorrectedto showthat hewasreleasedfrom activeduty on
4 February1998, andtransferredto theTemporaryDisability RetiredList on 5 February
1998, with a 20% rating underVA code5299-5292,for limitation of motion of the lumbar
spine,anda 30% ratingunderVA code9434, for majordepression,for a combinedratingof
40%.

c. Thathebeaccorded riodicjj~ysicalexaminationassoonaspossible. Current

address t~:— _- ~~~JIlIi1$FfI1i~

d. Thata copyof this Reportof Proceedingsbe filed in Petitioner’snaval record.
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4. It is certified that aquorumwaspresentat the Board’sreviewanddeliberations,andthat
the foregoingis a true andcompleterecordofthe Board’sproceedingsin theabove-entitled
matter.

ROBERT D. ZSALMAN
Recorder

~JAMESR. EXNTCIOS
Acting Recorder

5. Theforegoingreport of theBoard is submittedfor yourreview andaction.

Reviewedandapprovedconclusionandrecommendation:

c~

FEB 162000

CHARLES L. TOMPKINS
Deputy Assistant Secretary of the Navy
(Personnel Programs)

Executive
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